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:)°?3¥1 accessory liability in tort
Sea Shepherd UK v. Fish @ Fish Ltd. [2015] UKSC 10 (04/03/2015)

http://www .bailii.org/cgi-
bin/markup.cgi?doc=/uk/cases/UKSC/2015/10.html&querv=title+(+sea+)+and-+title+(+sh
epherd+)+and+titlet(+v+)+and+title+(+fish+)&method=boolean

:(1n ny73) Lord Toulson % ow
(20N, NHNNN P ,MWITIN)

36. The elements of liability as a joint tortfeasor

The legal elements of liability as a joint tortfeasor must necessarily be
formulated in general terms because it is based on concepts whose exact ambit is
sensitive to the facts. The classic statements are those of Scrutton LT in The
Koursk [1924] P 140, 156 and Mustill LT in Unilever Plc v Gillette (UK) Ltd
[1989] RPC 583, 608-609. Expanding on this formulation in Gillette, Lord
Mustill observed that the test was

"... whether ... (a) there was a common design between [the
primary and secondary parties] to do acts which ... amounted to
infringements, and (b) [the secondary party] has acted in
furtherance of that design. T use the words 'common design'
because they are readily to hand but there are other expressions in
the cases, such as 'concerted action' or 'agreed on common action'
which will serve just as well. The words are not to be construed
as if they form part of a statute. They all convey the same idea.
This idea does not, as it seems to me, call for any finding that the
secondary party has explicitly mapped out a plan with the
primary offender. Their tacit agreement will be sufficient. Nor, as
it seems to me, is there any need for a common design to infringe.
It is enough if the parties combine to secure the doing of acts
which in the event prove to be infringements."

37. The effect of these statements is that the defendant will be liable as a
joint tortfeasor if (i) he has assisted the commission of the tort by another
person, (ii) pursuant to a common design with that person, (iii) to do an act
which is, or turns out to be, tortious.

38. It is now well established that if these requirements are satisfied the accessory's

liability is not for the assistance. He is liable for the tortious act of the primary

actor. because by reason of the assistance the law treats him as party to it: Credit
Lyonnais Bank Nederland NV v Export Credits Guarantee Department [2000] 1
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39.

AC 486, 495-500. This does not, however, mean that the accessory must have
joined in doing the very act constituting the tort. Liability as a joint tortfeasor is
more commonly an accessory liability. As Lord Neuberger observed in
Vestergaard Frandsen A/S v Bestnet Europe Ltd [2013] 1 WLR 1556 at para 34,

"in order for a defendant to be party to a common design, she

must share with the other party. or parties. to the design. each of
the features of the design which make it wrongful. If, and only if,
all those features are shared, the fact that some parties to the
common design did only some of the relevant acts. while others

did only some other relevant acts. will not stop them all from
being jointly liable."

Thus a person may incur liability as a joint tortfeasor by assisting in the
organisation or preparation of acts of physical destruction (Monsanto Plc v Tilly

2000] Env LR 313 (CA) at paras 45-46); or by helping the primary actor to find
the victim whom he intended to attack (Shah v Gale [2005] EWHC 1087 (OB)):
or by using the prospect of unlawfully downloading streamed copvright material
to attract users to the defendant's website (Dramatico Entertainment Ltd v
British Skv Broadcasting Ltd [2012] 3 CMLR 14). In some of these cases. the
evidence of common design may fairly be regarded as thin. but they are
unexceptionable as statements of the kind of accessory support which may give
rise to liability as a joint tortfeasor.

The principal concern of the law in this area is to recognise a liability for
assisting the commission by the primary actor of a tort, while ensuring that the
mere facilitation of the tort will not give rise to such a liability, even when
combined with knowledge of the primary actor's intention. This limitation has
sometimes been criticised as anomalous, because a broader basis of liability is
recognised in other areas of law: see, for example, P Davies, "Accessory liability
for assisting torts" (2011) 70 CLJ 353. For my part, I doubt whether the criticism
is justified. Criminal liability attaches to any positive act of assistance with
knowledge of the circumstances constituting the offence. It is not necessary to
prove intention that the offence should be committed: National Coal Board v
Gamble [1959] 1 QB 11. This is, however, because in the criminal law aiding
and abetting the commission of an offence is itself an offence distinct from the
primary offence. Knowledge that the primary offence is being aided and abetted
is therefore sufficient mens rea. Equity imposes liability for knowing assistance
in a breach of trust, but this is not in reality a broader basis of liability. This is
because in this context knowing assistance is a species of fraud, and knowledge
is relevant only to establish dishonesty: see Roval Brunei Airlines Sdn Bhd v Tan

19951 2 AC 378, 392. In reality, the limitations which the courts have placed
upon the scope of liability as a joint tortfeasor are founded on a pragmatic
concern to limit the propensity of the law of tort to interfere with a person's right
to do things which are in themselves entirely lawful.
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40. In both England and the United States. the principles have been worked out

41.

43,

mainly in the context of allegations of accessory liability for the tortious
infringement of intellectual property rights. There is, however, nothing in these
principles which is peculiar to the infringement of intellectual property rights.
The cases depend on ordinary principles of the law of tort. Thus the law declines
to treat as tortious the manufacture or sale of equipment which its purchasers are
likely to use to infringe copyrights, simply because the manufacturer or seller is
aware of its likely use. This is a long-standing legal principle which in England
dates back at least as far as Townsend v Haworth (1875) 48 LI Ch 770. It was
applied in Dunlop Pneumatic Tyre Co Ltd v David Moseley & Sons Ltd [1904] 1
Ch 164, [1904] 1 Ch 612 and in Belegging-en Exploitatiemaatschappij Lavender
BV v Witten Industrial Diamonds Ltd [1979] FSR 59.

The fullest modern discussion of the principle is that of Lord Templeman,
delivering the leading speech in CBS Songs Ltd v Amstrad Consumer

Electronics Ple [1988] AC 1013.

In Sony Corporation of America v Universal City Studios Inc 464 US 417
(1984), the United States Supreme Court reached the same conclusion, holding
that the mere supply of equipment for copying video cassettes did not give rise
to joint liability in tort for copyright infringement. In doing so the court made
the same distinction between mere knowledge at the point of sale and action
combined with common intention: see pp 438-439. In Metro-Goldwyn-Maver
Studios Inc v Grokster Ltd 545 US 913 (2005), the court pointed out (at p 931)
that this was because

"with no evidence of stated or indicated intent to promote
infringing uses, the only conceivable basis for imposing liability
was on a theory of contributory infringement arising from its sale
of VCRs to consumers with knowledge that some would use
them to infringe."

44, The court in Metro-Goldwyn-Mayer held, distinguishing Somny, that "one
who distributes a device with the object of promoting its use to infringe
copyright, as shown by clear expression or other affirmative steps taken to foster
infringement, is liable for the resulting acts of infringement by third parties" (p
919) (emphasis added). It followed that the creators of a file-sharing website
were held liable for copvright infringement. even though the site was capable of
lawful use. because it was found on the evidence that the defendants not only
assisted the infringements but intended them as an effective way of increasing
the use of its website.
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44....

:(55 9yo) and Lord D. Neuberger Nowin

54. The claimant contends that it has suffered damage as a result of a tort committed

55.

56.

57.

by one person, "the primary tortfeasor", and that another party, "the defendant",
who did not directly join with the primary tortfeasor in actually committing the
tort, and was not the primary tortfeasor's agent or employee, is also liable for the
tort, because he assisted the primary tortfeasor to commit the tort.

It seems to me that, in order for the defendant to be liable to the claimant in such
circumstances, three conditions must be satisfied. First, the defendant must have
assisted the commission of an act by the primary tortfeasor; secondly, the
assistance must have been pursuant to a common design on the part of the
defendant and the primary tortfeasor that the act be committed; and, thirdly, the
act must constitute a tort as against the claimant. As Lord Toulson says, this
analysis is accurately reflected in the statement of the law in Clerk and Lindsell
on Torts, 7" ed, p 59, cited by all members of the Court of Appeal in The Koursk
[1924] P 140, 151, 156, 159.

Because this type of tortious liability is so fact sensitive and needs to be kept
within realistic bounds, there is a danger that further analysis of these three
requirements will serve to confuse. Bankes LT made that point in The Koursk at
p 151, when he said that "It would be unwise to attempt to define the necessary
amount of connection", and that each "case must depend on its own
circumstances". To the same effect, Mustill LT in Unilever Plc v Gillette (UK)
Ltd [1989] RPC 583, 608, warned against over-analysis of the cases on this
topic. The wisdom of those observations is borne out by the subsequent cases on
this area of law, which are discussed by Lord Toulson and Lord Sumption.
However, it is, I think, worth saying a little about each of the three conditions.

So far as the first condition is concerned, the assistance provided by the
defendant must be substantial, in the sense of not being de minimis or trivial.
However, the defendant should not escape liability simply because his assistance
was (i) relatively minor in terms of its contribution to. or influence over. the
tortious act when compared with the actions of the primary tortfeasor. or (ii)
indirect so far as any consequential damage to the claimant is concerned. Nor
does a claimant need to establish that the tort would not have been committed, or
even that it would not have been committed in the precise way that it was,
without the assistance of the defendant. T agree with Lord Sumption that, once
the assistance is shown to be more than trivial, the proper way of reflecting the
defendant's relatively unimportant contribution to the tort is through the court's
power to apportion liability, and then order contribution, as between the
defendant and the primary tortfeasor.
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58. As to the second condition, mere assistance by the defendant to the primary
tortfeasor, or "facilitation" of the tortious act, will not do. as explained by Lord
Templeman in CBS Songs Ltd v Amstrad Consumer Electronics Ple [1988] AC
1013, 1057B-C, and 1058G-H. and by Hobhouse LJ in Credit Lyonnais Bank
Nederland NV v Export Credit Guarantee Department [1998] 1 Lloyd's Rep 19,
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46. There must be a common design between the defendant and the primary
tortfeasor that the tortious act, that is the act constituting or giving rise to the

tort, be carried out, as suggested in Vestergaard Frandsen A/S v Bestnet Europe

Ltd [2013] 1 WIR 1556, para 34.

59. A common design will normally be expressly communicated between the

defendant and the other person, but it can be inferred, a point which is clear from
Lord Mustill's reference to "agreed on common action" and "tacit agreement” in

Unilever at p 609..."
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MGM Studios, Inc. v. Grokster., 545 U.S. 913 (2005)
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actively encourage ,2°¥9 19IN3 DXTTIVH PNTIN INNN PADAY DOMIPYN

y¥1Y INNa ownnwnn nX Intellectual Reserve yiya vawnn-ma pwso
TUNI TIYNIND NPV MO .OMI¥PT MNIT YV NI19N3 GNRvNN
TN P, DMINND NN NN DY0IVMmM DYPNYYAN ANNI DOVHNWON
MINT DIVNNI INWIN mp3 YNOW NPT 2PV NP NIND MYNNINI

.DMINN D717 1IN D8%a) 9N)
Batesville Services, Inc., v. yy2 TN 7092 17NNV DI2TN 1M DY
Funeral Depot, Inc., 2004 U.S. Dist. LEXIS 24336 (S.D. Ind. Nov.

:(10 70y2,0V) NN 1990 YY DY Twpa 10, 2004)

"The Intellectual Reserve decision shows that im extreme cases, even

encouraging browsing of infringing websites can violate the copyright

laws. From that conclusion, it is easy to allow room for liability for

defendants who deliberatelv _encourage use of infringing websites by
establishing links to those sites. This is not a case where Funeral Depot

merely found some useful material elsewhere on the internet and
encouraged its shoppers to link to those sites. Instead, Funeral Depot

actively secured control of the contents of the Veterans Society website

and modified the website to use it for its own purposes".
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